TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is
not bi ndi ng precedent of the Board.
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DECI S| ON ON APPEAL

Thi s appeal was taken from the exam ner's decision
rejecting clains 1 through 3 and 5 through 14, which are al

of the clains remaining in the application.

ppplication for patent filed Decenber 3, 1992
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Claims 1 and 10 are representati ve.

1. A shower gel and hair shanpoo conposition conprising
a neutralized tenside conbi nation of al kyl polyglyco

et her-carboxyl ate, fatty al cohol ether-sulfate and fatty
aci d am dopropyl - betai ne, wherein the al kyl polyglyco

et her-carboxylic acid used has the general formula I

R- O (CH,CH,0 , CH,CO0H (1)

in which R denotes a straight-chain al kyl group having 8-
20 carbon atons and n denotes on average 2 to 5, and
wherein the ratio of fatty al cohol ether-sulfate to al kyl
pol ygl ycol ether-carboxylate is 1:0.25 to 1.5, and that
of fatty alcohol ether-sulfate to fatty acid am dopropyl -
betaine is 1:0.15 to 1.0.

10. A shower gel and hair shanpoo conposition
conpri si ng:

a) a viscous, aqueous solution of a neutralized
surfactant conbinati on of al kyl polyglyco

et her-carboxyl ate, fatty al cohol ether-sulfate
and fatty acid am dopropyl - bet ai ne, wherein the
al kyl polyglycol ether-carboxylic acid used has
the general fornula I

R- O (CH,CHO , CH,CO0H (1)

in which R denotes a straight-chain al kyl group
havi ng 8-20 carbon atons and n denotes on
average 2 to 5, and is present in an anount of
about 2-5% by weight, the fatty al cohol ether-
sulfate is present in an anmount of 2-7% by

wei ght, the fatty acid am dopropyl -betaine is
present in an anmount of 1-3% by weight, and the
total concentration of tensides is |less than 10%
by wei ght; and

b) electrolyte salts which are present in an
amount of 2-10% by wei ght, wherein the
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conmposition is prepared w thout addition of
t hi ckeners.

The references relied on by the exam ner are:

Koch et al. (Koch) 4,148, 762 Apr .
Desai 4, 490, 355 Dec.
Ploog et al. (Ploog) 4,670, 253 Jun.
Ritter et al. (Ritter) 4,900, 544 Feb.

In the exam ner's answer (paper no. 13), page 5,

10,
25,
02,
13,

t he

exam ner entered a new ground of rejection of appellants’

cl ai ms predi cated on the enabl enent requirenent of 35 USC §

1979
1984
1987
1990

112, first paragraph. That rejection, however, was w thdrawn

in the suppl enental answer (paper no. 17), page 1. The issue

remai ning for reviewis whether the examner erred in

rejecting clainms 1 through 3 and 5 through 14 under 35 USC §

103 as unpatentable over "Ploog or Ritter in view of Koch and

Desai " (exam ner's answer, paper no. 13, page 3).

Qi ni on

On consideration of the record, including the main brief,

the reply brief, the first and second suppl enental reply

briefs, the examner's answer, and the first and second

suppl enental answers, we reverse the rejection under 35 USC §
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103.
We have no doubt that the prior art could be nodified in
t he manner proposed by the examiner to arrive at appellants

shower

gel and hair shanpoo conposition conprising the specific

conmbi nation of surfactants in the specific proportions or
anmounts recited in independent clains 1 and 10. This is
apparent froma review of the instant specification. However,
the nere fact that the prior art could be so nodified would
not have nade the nodification obvious unless the prior art

suggested the desirability of the nodification. 1n re Gordon,

733 F.2d 900, 902, 221 USPQ 1125, 1127 (Fed. Cr. 1984).

Here, we find no direction or guidance in the prior art
whi ch woul d have | ed persons having ordinary skill to a conpo-
sition conprising the specific conbination of surfactants in
the proportions or amounts set forth in appellants' clains.
The exam ner has not established that the prior art suggests
the desirability of conbining those surfactants in those
anount s. On the contrary, in the specification, appellants
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suggest the desirability of their clainmed conmposition.
According to appellants, a shower gel and hair shanpoo,
neeting the terns of independent clains 1 and 10, possesses
the follow ng conbinati on of desirable properties: (1)
relatively lowtotal surfactant concentration; (2) relatively
high viscosity; and (3)relatively little eye or skin

irritation.

For these reasons, we find that (1) the exam ner's
rejection is predicated on the inpermssible use of hindsight;

and (2) the exam ner has not established a prinma facie case of

obvi ousness of the appealed clains. W therefore find it
unnecessary to di scuss the Baust Declarati on executed March

15, 1994, or the Baust Decl arati on executed March 14, 1995,

relied on by appellants to rebut any such prim facie case.
The exam ner's decision is reversed.

Rever sed

SHERMAN D. W NTERS
Adm ni strative Patent Judge )
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